McTopmniecKana TeopumAa
NPOMUCXOXKAEHMA NpaBa




'ycTas dooH N'yro (1764—1844)

~ — npodbeccop NpaBa EeTTMHIEHCKOrO YHUBEPCUTETA,
OCHOBATEAb MCTOPUMYECKOM LLIKOAbI MPABA.

OCHOBHbIe paboThbl:
«Y4eOHMK MO NCTOPUM PUMCKOTO NPABAY,

«Y4EOHMK U XPECTOMATUS KAOCCHUYECKOTO MAHAEKTHOTO

NpaBay, KY4€OHMK €CTECTBEHHOIO MNPABA, AWM OUAOCOTOUS
MO 3UTUBHOTO MPABAY, KYYEOHMK MO KYPCY LIMBUAMCTUKIA)

[Yro pa3AM4QET.

NPABO, COMODBLITHO PA3BMBAtOLLLEECS (OObIMHOE MPABO,
NPEeTOPCKOE NPABO, 3€MCKOE MPABO, FOPOACKOE MPABO);

MOABO, CO3AABAEMOE 3AKOHOAOTEAEM.




Opnapux Kapn CaBuHbMU
(1779—-1861)

Opuapnx Kapa CaBuHbM -npodeccop
bepanHCKOro yHuBepcuteTta. bbin
CTOPOHHMKOM 0CO60ro Nyt KoanpumKkaumm
rpa*k4aHCKoro npaea B [ epMaHuu.

OcHOBHble paboThl:
«[1paBo BnhageHnAa»,

«Q Nnpu3BaHMN Hallero BpeMeEHU K
3aKOHOA4aTeJ/IbCTBY U MNpaBoBeAEHUIO>,

<<|/|CTO|DMFI PUMCKOIO NnpaBa B cpejH1ne BEKa»,

«Cucrema coBpeEMEH HOIMro pMMCKOIo NnpaBa»




feopr Opmnapunx

Kapam3uH Hukonam
MuxannoBuy




CyTb Teopum

McTopuyecKkasa Teopusa BO3HUK/Ia B NEPBOM MoJsioBUHE XIX B., KaK
NpPOTUBOBEC TEOPUMN €CTECTBEHHOI0O Npasa

[lpaBO 3apoXKAaeTca M pa3BUBaAETCA CaMOMNPOM3BOJIbHO,
MCTOPUYECKM (NMPUMEPHO TaK e, Kak U A3blK), a HE AeKpeTMpyeTCH
3aKkoHoaatenem. OHo BbiTEKAET 3 HaLlMOHAaIbHOr0, HAPOAHOIO
CO3HaHMA. 3aKoHOZaTe b JO/BKEH JIMLLb YIOBUTb 3TOT HAPOAHbIN [y X
1M NPEBPATUTb €ro NoCpeACTBOM HOPM B AEUCTBYIOLLIEE
3aKOHOATENbCTBO.

BarkHbIM NpeAcTaBAAETCS BbipaboTaHHbIM B 3TOM TEOPMU TE3UC O
TOM, YTO M FOCYAApCTBO, M MpPaBo ABAAIOTCA 06 bEKTMBHbIM
pPEe3y/IbTaTOM MCTOPUYECKOIr0o pasBUTUA.



|

NOJZIOKEHNA.

1. NpaBo, N0A06HO A3bIKY, PESIMIUM, HPaBaM, €CTb OAMH M3 CYLLECTBEHHbIX
3/IEMEHTOB AYXOBHOM }XM3HWU Hapoaa.

2. Mpouecc BO3HMKHOBEHWS NpaBa 3aKOHOMEPEH M OrPaHMYEH, T1aBHYO POJib B
HEM WrpaeT He pasym 3aKOHoAaTess, a TBOPYECKas Ciiia HapoAHOro Ayxa. S
/

3. B cBOEM TBOPYECKOW AEATENbHOCTM HEBUANMBIN M CKPbITbIM OT MOCTOPOHHEM Ok
B3r/184a HapoAHbIM AyX ONUPAETCA Ha CBOGOAHbIM M OCO3HAHHbIM BbIOOP YENOBEKA-...
- JXMTb NO NpaBMIaM, COOTBETCTBYHOLLIMM 3aMbICNy BoxkbeMy, MM Ke BOnNpeKu

eMY.

4. Mpouecc pa3BMUTMA NpaBa OpraHM4YeH, TECHO CBSA3aH C HAPOHOM KMU3HblO, U TE
3Tanbl (MNAAEHYECTBO, IOHOCTb, 3PE/IOCTb), KOTOPbIE NMPOXOAWT B CBOEM
3BOJIOLMKU HAPOJA, NPUCYLLU M NpaBy.

Ty



*5. [lpn BTOpKEHMM B NpoLIECC pa3BMTUA NpaBa YYyXKAblX 3/IEMEHTOB
NPOUCXOAMNT CBOeOOpa3Has acCUMMAALUMA, NPUCTIOCOBIEHUE UX K
coZlepKaHUO0 HaLMOHa/IbHOro rnpasa U K 0bLemMy HanpaB/IEHUIO €ro
3BOJIOUMMN.

* 6. OpraHM4HO pa3BMBasACb, NPaBO NMPUHMMAET pa3/IMYHbIE POPMbI:
06blYas, 3aKOHA M Hay4HOro npasa. /laHHble (OOPMbl MPOAB/IAIOTCA B
MCTOPUYECKOM NPEEMCTBEHHOCTU, CMEHSAS APYr ApYyra M nepejaBas
BblpaboTaHHOE lOpUANYECKOE cofiepiKaHue. [103ToMy pasBMTHE MNpaBa -
3TO HEMnpepbIBHbIM NMPEEMCTBEHHbIM NpoLecc.

e 7. [lpaBo KaxA0ro Hapoja MHAMBKAYalbHO M CBOEOOPA3HO, HO OHO He
ABNIAETCA UCK/IOYMTE/IbHOM COBCTBEHHOCTbIO JaHHOMO HapoAa, a
NPUHAANIEXKUT BCEMY YenoBedecTBy. Mo3ToMy B obLLEN 6ECKOHEeYHO
Lenm pasBMTUA NOC/IeHEr0 CUCTEMbI HALIMOHA/IbHOMO MpaBa CBA3aHbI
MEX Ay COBOM M OKa3blBalOT BAMSHME APYr HA Apyra.




~ BMecTe C TeM MCTOpHYECcKas Teopusa He CNOCO6Ha pewwnTb Bce npobsieMbl,
CBAi3aHHble C MOHMMaHUEM MPOLLECCOB MPOMUCXOXKAEHUA NpaBa.

1. CornacHo UCTOPHMYECKOMU AOKTPMHE HapOAHbIU AYyX NMPOABNAETCA B
ob6biyaax. Ho 3pecb BO3HUKaeT pAag Bonpocos. Bo-nepBbix, Bce /1M 06blYau
cnpaBep/imBbl? Hanprmep, o6bl4an o6pallaTb NJIEHHbIX B pabCTBO He
ABNSETCA cnpaBeA/IMBbIM. Bo-BTOpbIX, HEKOTOPbIe 0Obl4an HOCAT

MeXAYHapoAHbIU XapaKTep: TaK, TOproebie 06bl4an BbIXOAAT 3a PAMKMU
HapoAHOro (HauMoHa/bHOIro) Ayxa.

2. JTa KOHUenuusa HOCUT A0CTaTOYHO MUCTMYECKMU XapaKTep. OHa He
npeacTaBaseT yoeauTeIbHbIX A0KAa3aTe/IbCTB CYLLEeCTBOBAaHMA HAapOAHOro
lyXa U He JaeT ero BHATHOro onpeaeaeHus.



[1At0Cbl U MMHYCbI J]aHHOU TEOPMU







