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Ecan 0000muTh BCe MHEHHS, KOTOPBIC BHICKA3hIBAINCEH
BBICKA3bIBAIOTCS CETOAHS B JIUTEPATYPE MO MEKIYHAPOIHOMY
JAaCTHOMY IIPaBy OTHOCHUTEIIFHO NCTOYHHKOB, TO B HX
IIEPCUCHDb BXOMIT:

BHyTpeHHee 3aK0HO0AATEILCTBO IOCYIAPCTB;
MexkayHapoaHbIe TOTOBOPbI;
CyneOHbIe npeneIeHThl;

MexxayHapoaHble 1 BHYTPUTOCYAAPCTBEHHbIE IPABOBbIE
00bIYaM M 00bIYAH 1eJI0BOI0 000pPOTA;

XapakTep COAECPNKAHUSI MEKIYHAPOJIHOTO YACTHOIO IMpaBa Kak
MOJUCHUCTEMHOI'0 KOMILJIEKCA, 00BbEIMHSIIONIETO B c€0€ HOPMBI
HAIIMOHAJIbHBIX MMPABOBBIX CUCTEM U MEXKTYHAPOIHBIX
JOTOBOPOB IMyOJIMYHOTO IpaBa, IPeaonpeacIseT
JIBOUCTBEHHOCTh €r0 UICTOYHUKOB. MIMH, ipex e BCEro,
ABJIAFOTCSA AKThI BHYTPEHHEI0 3aKOHOAATE/IbCTBA
rocyIapCcTB U MEKAYHAPOIAHBIE 10T BOPbI, a TAKKe
HAIIMOHAJIbHbIC U MEKIYHAPOAHO-TIPABOBbIE 00bIYAH,
KOTOPBIE MPAKTUYECKHA TTOBCEMECTHO MTPU3HAKOTCSA OCHOBHBIMU
MCTOYHUKAMHU, IIPaBa B CBOMUX IIPABOBBLIX CUCTEME.



< B Tex cimyuasx, Korjga BHyTPUrOCy1apCTBEHHOE IIPaBO
CAHKIIMOHUPYET NPUMEHEHUE MPABUIT MEXKTYHAPOIHBIX JIOTOBOPOB
JUISL PETYJIMPOBaHUS OOIIECTBEHHBIX OTHOIIEHH M, CYObEKTaMHU
KOTOPBIX MOTYT OBITh (PU3HMYECKHUE TUO0 IOPUIUYECKHUE JINIIA,
BO3HUKAET MPOOJIEMa TaK HA3bIBAEMBIX CAMOWCIIOJIHUMBIX U
HECaMOMCIIOJIHUMBIX JIOTOBOPOB.

< Hopmbl caMOUCIIOJTHUMBIX JOTOBOPOB B CUITY UX JETAIbHOU
IpopabOTaHHOCTH 1 3aBEPIICHHOCTH MOTYT MPUMEHSTHCS JIJIS
PErYJIMPOBAHUS COOTBETCTBYIOIIUX OOIECTBEHHBIX OTHOIIICHUM 0€3
KaKUX-JINOO KOHKPETU3UPYIOIIUX U JOMOJHSIOIIUX UX HOPM.

g

¢ HecaMOHUCIIOJTHUMBIN 10TOBOP, 1aX€E €CIIU TOCYIaPCTBO
CAHKIIMOHUPYET NPUMEHEHHUE €r0 MPAaBUJI BHYTPU CTPAHbI, TPEOYET
IUI CBOETO MCIIOJIHEHUST HAJTUYMS aKTa BHYTPUTOCYIapCTBEHHOTO
HOPMOTBOPYECTBA, KOHKPETU3UPYIOIIETO MOJIOKECHUS
COOTBETCTBYIOIIETO JOKyMeHTa. Heo0X0quMOCTh UX MPUHSATHS
OOBSICHSIETCSI TEM, YTO HECAMOMCIIOJIHUMBIEC MEXKTYHAPOIHbIC
JIOTOBOPBI, KaK MPABUJIO, UMEIOT OO XapaKTep U OMPEICIISIIOT
M3BECTHBIC paMKH, MacCIITa0bI TOBEACHHUS, B IPEAECTIAX KOTOPHIX
CaMU TOCyJapCTBa YCTaHABIMBAIOT IIpaBa U 00S3aHHOCTHU CyOBbEKTOB
HAI[MOHAJIbHOTO ITPaBa.
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Heo0xonumo Takxe OTMETHTh, UTO 3aKOHOAATenbCTBOM Poccuiic
denepanu yCTaHOBJIEH IIPUHIAT IIPUOPUTETHOTO IPUMEHECHUS
MTOJIOKECHU MEKTYHAPOAHBIX JIOTOBOPOB. JTO O3HAYAET, YTO B
CJIy4ae €CIIM MEXIYHAPOAHBIM JIOTOBOPOM HAIIEW CTPaHBI
YCTaHOBJIEHBI UHBIC MIPABUIIA, YEM ITPEAYCMOTPEHHBIE
3aKOHOAATENBCTBOM P®D, TO MPUMEHSIOTCS IIPpABUJIA
MEXIYHApOJHOTO J0roBopa. JJaHHbIM (haKT JUITHUM ITOJYECPKUBACT
HEOOXOJIUMOCThD TIIATEILHOTO U3YYEHUS M aHAIM3a '"MEXTyHapOIHOM
cocrabiiironei” MYII B mporiecce ocyiiecTBICHUS JJI0O0ro BUaa
JESATEIbHOCTHU, BBIXOISIIETO paMKH IPAHULL OJTHOTO TOCYIapCTBA.

B cTpanax o01iero (aHIoCakCOHCKOr0) Ipapa, K YUCIy KOTOPBIX
MOkHO oTHeCcTH BenukoOpuranuro, CIIIA, Kanany, ABcTpaiuro,
HoByro 3enananio 1 HEKOTOpPbIE€ APYTUE CTPAHBI, B KAYECTBE
MCTOYHUKOB MEKIYHAPOIHOIO YaCTHOTO MpaBa, HAPSAY C
MEXXIyHAPOIHBIMU JIOTOBOPAMHU M HAITMOHAIBLHBIM
3aKOHOATEJILCTBOM, IIPU3HAIOTCS TaKKe CyaeOHbIe NMpeneaeHThbI.



< Ilog HUMU B Teopuu MpaBa OOBIYHO TOHUMAII peuLeHuUs Cy008,
8bIHECEHHbIE NO KOHKDEMHOMY 0ely U AGNAIuuecs 0013amelbHblMU
0J151 OAHHBIX CYOEOHBbIX OP2aAHO08, makxdice OJisl 8Cex Y008 HU3ULEl
UHCMAaHYUU NPU PACCMOMPEHUU UMU AHATIO2UYHBIX 0€ll 8
oanvHeuuiem. B Takux ctpanax, kak Benukoopuranus u CIIA,
CyaeOHBIE TIPELECACHTHI UTPAIOT JIaKE 00JIEE CYIIECTBEHHYIO POJIb,
4YeM aKThl MMCAHOTO IpaBa. B 3THX rocygapcTBax MojIOKECHUS
3aKOHOB U IMOJI3aKOHHBIX aKTOB MOT'YT U3MEHATHCS UM OTMEHSTHCS
CyZI€OHBIMH PEIICHUSIMU.

< B cTpaHaxX KOHTMHEHTAJbHOM CHCTEMBI IIpaBa, B TOM YHCIE U B
Poccum, npeneaeHThl He SBISIOTCS HCTOYHMKaMM IIpaB. B 3Tux
rocyJlapcTBax cyAacOHas BIacTh HE 00jlagaeT MOJIHOMOYHEM
IPUHUMATh IOPUINYECKU 003aTeIbHbIC HOPMATUBHBIC MOJI0XKEHMS, a
pelieHus CyIeOHBIX OPraHoB 00s13aTeNIbHbBI TOJBKO JJISI TE€X JI€H, 10
KOTOPHIM OHU BBIHECEHBI. B ToXke BpeMmsi, CyaeOHas IpaKkTUKa B
CTpaHaX KOHTHHEHTAJIbHOM CUCTEMBI UTPAET CYIIECTBEHHYIO POJIb B
BOIIPOCAX YSCHEHHUS COAEpKaHMs, IPAaBUILHOIO IPUMEHEHHUS U
TOJIKOBAHMS IPABOBBIX HOPM B MPOIIECCE UX pEeaIM3alIMH.



® Her HUKaKKMX OCHOBAHUM M1 OINIPEACIIEHUS B KAYECTBE HCTOUYHUKA
MUII 1 Tak Ha3pIBAEMOr0 MpPaBa, TBOPUMOTO YUYAaCTHUKAMM
IIPABOOTHOIIEHUU. P€Ub B JAHHOM CJIy4ae UJIET NPEUMYILECTBEHHO O
IpaBuiax MOBEACHUS, pa3padaThIBAEMbIX CYObEKTAMMU
BHEIITHEOKOHOMUUYECKUX CJIEJIOK HA OCHOBE COTJIALICHUSA MEX]y HUMU
Y 3aKPEIISIEMBIX B COOTBETCTBYIOIIMX KOHTpPAKTA. Takue
COITIAIEHUS, IOTIOJIHAS MOJIOXKEHUS HOPMATUBHBIX IPABOBLIX aKTOB,
0oJiee JeTaabHO ONPEICIISIIOT COACPKAHUE MPaB U 00s13aHHOCTEH
CTOPOH CIICJIKH, IIPOLIEAYPY UX peau3anuu, GopMy U IOPSI0K
OCYIIECTBIICHUS PACUETOB MEXKy KOHTpareHTaMu, BUIbI U 00bEM HX
OTBETCTBEHHOCTH U T. II.
Uznooicennoe viuie nozsonsem
OmHecmu K 4YUCIY UCHOYHUKOB
MeAHCOYHAPOOHO20 YACMHO20 NPAsda
BHYmMpeHHee 3aKOH00AmelbCMBE0
20Cy0apcme, MexicoOyHapooHble
002080pbl, CyOeOHble npeyeoeHmbl
(01151 cmpan aHe0CaKCOHCKOU
cucmembvl npasa), a Maxi#ce
BHYMPUSOCYOAPCMBEHHbLE U
MeAHCOYHAPOOHO-NPABOBble 0ObIYALL.




® B coBpeMEHHOM MHUPE CYIIECTBYIOT ABAa OCHOBHBIX MOAX0/1a K
npo0JIEMe PETYITUPOBAHUS MEKITYHAPOIHBIX
HEMEXKTOCYIAPCTBEHHBIX HEBIIACTHBIX OTHOLICHUU HA YPOBHE
HAIlMOHAJILHOTO 3aKOHOAATENbCTBA. [[JIs IEPBOTO U3 HUX
XapaKkTEepHO 3aKPEIUICHUE HOPM MEKIYHAPOIHOIO YaCTHOIO
[paBa B MHOTOYHCJICHHBIX OTPACIIEBBIX 3aKOHAX U IOJ3AKOHHBIX
aKTax BHyTpeHHero npasa. Cnenudrka BTOpOro COCTOUT B
IPUHATUM TOCYIAPCTBOM CHEIHAIbHBIX KOJU(PUKAITMOHHBIX
3aKOHOJATEIbHBIX AKTOB 0 Bompocam MUIL.

® Poccurickaa @enepanust OTHOCUTCS K YHACIY TOCYAApPCTB, B
KOTOPBIX HE CYIIECTBYET €IMHON HAllMOHAJIBbHOM KOAU(DUKAIIUU
HOPM MEXIYHAPOIHOTO YaCTHOIO IIpaBa. B 3aKOHONATEILCTBE
Hallleil CTpaHbl TOAOOHBIE MOJIOKEHHS HAXOAAT 3aKpEIlJICHUE B
OTPAaCJIEBBIX, KOMIUIEKCHBIX UJIX CIIEIUAJIbHBIX HOPMATUBHBIE
MPABOBBIX AKTAX PA3JIMYHOIO YPOBHS U MIPOUCXOKICHUS.

KiroueBoe nosioxkenue cpeand Hux 3annmMaet Koucrturynus PO
1993 r.



® Bo BHyTpeHHeM mpaBe Poccuu CymecTByeT 3HAYUTEIBHOE
KOJIMYE€CTBO HOPMATUBHBIX AKTOB, COACPKAIIMX KOJJIM3UOHHBIE
HOPMBI MEXKAYHAPOIHOIO YaCTHOIO IpaBa. BaxKHENIIMMHU CpeIu HUX
apisitoTes ['paxxaanckuil Kogeke PO (4acty KOToporo
COOTBETCTBEHHO ObUTH NpUHATHI B 1994, 1996 u 2001 ).

® 3HAUYUTEIBHOE KOJIMYECTBO KOJUTM3UOHHBIX HOPM COAEPKUTCS TAKKE
B CemenHoM kojiekce PD B pasnene VII «IIpuMeHenrne cemenHoro
3aKOHOJATEIIbCTBA» CEMEWHBIM OTHOILICHUSIM C YYaCTUEM
WHOCTPAHHBIX FPaXJaH U JIUI] 0€3 rpa’kJIaHCTBa, a Takxe B OCHOBAX
3akoHonarenbcTBa PO o0 HoTapuare B maBe XXI «IIpumenenue
HOTApUyCOM HOPM MHOCTPAHHOTO IpaBa. MexIyHapOIHbIE
ZIOTOBOPBI».

® 3HAYUTENILHOE KOJINYECTBO HOPM, OTHOCSIIUXCS K MEKTYHAPOTHOMY
YACTHOMY IIPaBy, COJAECPKATCA B 3aKOHAX U MOA3aKOHHBIX aKTax
Poccurickoit @enepannu, periiaMEHTUPYIOLIUX IPOLEAYPY
OCYILIECTBJIEHUS BHEIITHEAKOHOMUYECKON U UHBECTULIMOHHOMN
NESTEIbHOCTA C MHOCTPAHHBIM ydyacTheM. Kak 1paBuiio, 3Tu akThl
HOCAT KOMIUIEKCHBIM XapaKTep U COJIEPkKAT MPABUIIA TOBEJACHUS,
OTHOCSIIMECS K PA3JIUYHBIM OTPACIISIM TIpaBa —
aAMUHUCTPATUBHOMY, (DMHAHCOBOMY, TAMOXXEHHOMY, TPY/IOBOMY,
TPaXXJAHCKOMY H JIP.

KOHCTUTYLINA
POCCUMNCKOU
DEAEPALIMA

KOAEKCHI + 3AKOHbI + HOPMbI

rPAXKOAHCKUMN
KOAEKC

POCCUMCKOM ®EAEPALINM

.
&

S NO COCTORHMIO HA 1 OKT:

KONEKCHI + 3AKO! + HOPMbI

CEMEMHbLIN
KOOEKC

POCCUMNCKOWN ®EAEPALMMK

NO COCTOAHMIO HA 15 HOABPA 2008 MOAA




® B uncie HanOoJiee BAXKHBIX U3 HUX CIEAYET Ha3Barh 3aKOHbI «O0
MHOCTpPAaHHBIX HHBECTULINAX B Poccuiickoit deaepanuny»; «O0
MHBECTUIIMOHHOM JIeATeNIbHOCTH B Poccuiickont denepanuu,
OCYIIECTBISIEMOMN B ()OPME KalTUTATbHBIX BIOKEHUIN»; «O
BAJIFOTHOM PETYJIMPOBAHUU U BAIIOTHOM KOHTPOJIEY;
«TamoxkeHHbIN KoJieke Poccuiickont @enepamumny; «O TOProBo-
MPOMBIIICHHBIX najlarax B Poccuiickon denepanumny; «O
TOCYIAPCTBEHHOM PETYJIMPOBAHUU BHEITHETOPTOBOU
NEATENBHOCTHY; «O COITIALIEHUSX O Pa3Aeie NpoayKuumy; «O
musuHre"; "O Mepax 1o 3amuTe 3KOHOMUYECKUX UHTEPECOB
Poccuiickon denepanyu npu OCyIIECTBIEHUN BHEITHEN TOPTOBIU
ToBapamMm»; «O0 3KCIOPTHOM KOHTPOJIE» U B UACTHOCTH, YKa3bl
[Ipe3unenta PO «O coBeprieHCTBOBaHUM PabOTHI ¢

KOLAEKCHI + 3AKOHbl + HOPMbI

TAMOXXEHHbIA
KOOEKC

POCCMMNCKOW ®EQEPALIMN

TAMOXEHHbIA KOAEKC P® 1993 r.

3 KOMEKChI_ - 3AKOHbL - HOPMbL
8

rPAXXAAHCKUA
MPOLIECCYAJIbHbBINA
KOAEKC

3 POCCMMUCKOW ®EAEPALMMK
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HMHOCTPAHHBIMH MHBCCTULIUAMMN)), «0O ACATCIIbHOCTH MHOCTPAHHBIX R TR

OaHKOB M COBMECTHBIX OAHKOB C YYaCTHEM CPEJICTB HEPE3UJECHTOB
Ha Tepputopun Poccuiickon denepanumny; «O NPUBICYECHUN U
HCMoJIb30BaHuHU B Poccuiickoit deepaiii MHOCTPAaHHOU pabodeit
CHJIBD»;




® «O IONONHUTENBHBIX MEP MO YIOPSITOUEHHUIO TPUBJICUEHUS U
HCcnoJib30BaHusA B Poccuiickoit deepaniu HHOCTPAHHOU paboueit
cyIibDy; «O JOTMOJHUTEIBHBIX MEPaXx IO MPUBJICUCHUIO
WHOCTPAHHBIX UHBECTUIIMM B OTPACIIA MAaTEPHUATIBHOTO
npousBenietr Poccuiickonn denepannmny; «O0 0CHOBHBIX
MIPUHLMUIIAX OCYILIECTBIIEHNUS BHEITHETOPITOBOU AEATEIIBHOCTH.
Poccuiickon @enepanuny»; «O rocynapCcTBe HOM PETYJIUPOBAHUN
BHEITHETOPIOBBIX OAPTEPHBIX CICIOKY;

® K uuciy cTpaH, B HAllMOHAJILHOM MIPABE KOTOPBIX OTCYTCTBYIOT
CIIeI[MAJIbHbIE HOPMATUBHBIE aKThl, KOAUPUIIUPYIOIIHE HOPMBI
MUII, MOXXHO TakX€ OTHECTH, B YaCTHOCTHU, DpaHIIUIO,
[Topryranuto, Mcnanuro, Utanuro, Amxup, Eruner, bonraputo,
Kuran, Mouronuto, fnonuto. B 3Tux rocynapcreax
PETYIIUPOBAHUE MEXKTYHAPOIHBIX HEMEKTOCYIAPCTBEHHBIX
HEBJIACTHBIX OTHOIIEHUN OCYIIECTBIISAECTCSA HA OCHOBE
HOPMAaTUBHBIX NPEANUCAHNUM, 3aKPEIUICHHBIX B TPAXKIAHCKUX,
IPaXKJaHCKO-TIPOIECCYATBbHBIX, CEMEUHBIX, TPYAOBBIX, TOPTOBBIX

KOACKCAX, a TAKIKC B PAJAC OTPACIICBBIX 1 KOM KCHBIX
HOPMATHUBHBIX dKTOB.
N




® JlJst mpaBUILHOTO MOHMMAHUS CYIIECTBA IPELEICHTHOTO IMpaBa
OYE€Hb BAXXHO YACHHUTH COACPKAHUE TPEX KATErOPUi, U3BECTHHIX B
CTpaHaxX aHINIOCAKCOHCKOM CUCTEMBI MO JaTUHCKUMH TEPMUHAMU
stare decisis, ratio decidenti n dictum.

@ Stare decisis (70CIOBHO — NPUAEPKUBATHCS TOTO, YTO OBLIO
PEIIEHO) — MPUHIIKI, B COOTBETCTBUM C KOTOPHIM PEIICHUE,
BBIHECEHHOE CY/ICOHBIM OpPraHOM, SIBISIETCS 00s3aTEIbHBIM MIPU
MOCJEAYIOIIEM PA3PENICHUN aHAJIOTUYHOTO JEJIA TEM KE CAMbIM
CYJIOM WJIU CYJOM COOTBETCTBYIOLIEH FOPUCIUKIIMA HU3IIEN
nHCcTanuuu. Tak, Hanpumep, B CIIIA pemenne, npunsToe
MEPBUYHBIM CYJIOM KaKOTo-JIM0O0 1Tata, OyJaeT co3aaBaTh HOPMBI
npaBa JJisl OyayIIMX peIIeHU TOJIbKO JAaHHOTO CYy/a, a HE JJIs
IPYTUX CYJIOB aHAJTOTUYHOW IOPUCIUKIIMN 3TOTO WK APYTOro
mTara Wi aneJuIaMOHHBIX CYyI0B. B TO e BpeMs penieHus
BepxoBHoro Cyna CIIA OyayT sIBISITbCS 00sI3aT€IbHBIMU 151
BCEX CYACOHBIX OPTaHOB 3TOU CTPaHBI.



® Opranbl, IPUMEHSIOLINAE PELEICHTHOE MPABO, YYUTHIBAIOT HE BCE
pElIeHrEe COOTBETCTBYIONIETO Cy/a, a JIMIIb Ty €ro 4acTh, IJIe
c(hopMyITUpOBaHbI MPUHIIUIHUAIIBHBIE TTPABOBBIE MTOJI0KEHUS, Ha
KOTOPBIX OCHOBAHO camo penieHre. MeHHO oHM 0003Ha4aroTCs B
NOKTpUuHE TepMUHOM ratio decidenti. B cBoro ouepenp dictum (wim
obiter dictum) — 3asBJICHUS, PEMAPKH, 3aMCUAHHUS, HALLICIIIINE
OTpaXXEHHE B PEIICHUH CyJla, HO HE CO3/IAl0IIME TEM HE MEHEE €ro
IPaBOBYIO OCHOBY. Paznnuune Mexay ykazaHHBIMH COCTaBJISIOIIUMU
CyA€OHOIO pellIeHUs HE BCEr/a I0CTaTOYHO MPOCTO YCTAHOBUT.
[TosTOMy BOMPOC O TOM, YTO €CTh B JAaHHOM KOHKPETHOM PEIICHUU
ratio decidenti, a yTo — dictum, onpeenseT BO MHOTHX CIIydasix
CYIIIECTBO IOPUJAMYECKOrO aHaIM3a CUTYaIluU U COJICpKaHuE
apTyMEHTOB CTOPOH B CyJIcOHOM 3aceaHuM.

® JlokTprHa ImpeleIeHTOB MPEAIOIaracT, 4YTo PEIICHUS CYIOB 00IIIETO
IpaBa JOJKHBI IPHHUMATHCS BO BHUMAaHHUE Ja)Ke B TEX CIydasx,
KOTZIa OHU HEe 001a/1ar0T 00A3bIBAIOIIENA CUJION.



® OT0 00CTOATENBCTBO OOBSACHSAET TOT (DAKT, UTO IOPUCTHI JOBOJIHHO YaCTO
oOpaIiarTcs B CBOCH ACATEIbHOCTH K PEIISHUSIM, BHIHECEHHBIM CyJlaMH,
(YHKIMOHUPYIOITUMHA B IPYTHX, YACTAX JAHHOTO TOCyAapCcTBa WU JaXe B
JIPYTHUX CTpaHax OOIIEro Mpapa, a TAKXKe CyJaMH, 00J1aal0IIMMH HHOM
IOpUCIUKIIUEH. M3ydenne permeHnii Takux CyJ0B MTO3BOJIIET MPAKTHUECKUM
paboTHHUKaM OoJiee IITyOOKO MpOoaHaIU3UPOBATh MPABOBBIC MPUHIIUIBI U
IOpUINYECKHUE apTyMEHTHI, KOTOpbI€ OBLIIN MCIIOIb30BaHbl B COOTBETCTBYIOIINX
CUTYaIUsAX, ¥ JOOUTHCS MIPUHATHS O0JIee ONPaBIaHHOTO C MPABOBOM TOYKH
3pEHHS PEIICHUS B JAHHOM KOHKPETHOM ClTydae.

® @OopMaJIbHO CETOJIHS B
rocyaapcTBax KOHTUHEHTAJIbHOU
CHUCTEMBI TIPABA, KaK U MIPEKIIE,
JNCVCTBYET MPUHIIMUIL: PEMICHUE
00s3aTeIbHO TOJILKO IJIS TOTO
zielia, mo KOTOpoMy OHO
BbIHECEHO. OJIHAKO B PEATTLHOM
IIPAKTUKE CYIbl HU3LIEH
WHCTAHIIUY BBIHYKJICHBI
PYKOBOJICTBOBATHCS PELMICHUSIMHU
BBILIECTOSIIIAX CYJIOB I1O
aHaJOrM4YHBIM aejiaM. B
MIPOTUBHOM CJIy4ae PEIICHUS
CYJIOB HU3IIEH NWHCTAHIIUN MOTYT
OBITH OTMECHCHBI.




® OpmHUM 13 UCTOYHHKOB COBPEMEHHOTO MEKTYHAPOIHOTO YaCTHOTO
paBa SBIAETCA NPaBOBOW 00bI4ai. OH NpeCcTaBIIeT COOOM
CJIOKUBIIIEECS Ha TIPAKTUKE MPABUIIO NOBEOECHUS, 3a KOMOPbIM
KOMNEemMeHMHbIMU 20CYOaAPCMEEHHbIMU OP2AHAMU NPUSHAEMCS
ropuouyecku ooszamenvhwlii xapakmep. K 4ucity 0CHOBHBIX ITPHU3HAKOB,
KOTOPBIM JOJI’KHA COOTBETCTBOBATH IMPAKTHKA, COCTABIISIONIAS
coJiep>KaHue 00bI4asi, 0OBIYHO OTHOCAT: IIPOIOKUTEIHLHOCTh €€
CYIIIECTBOBAaHMS, ITIOCTOSHHOCTh M OJTHOPOTHOCTH COOJTIOICHHS,
OIPEICICHHOCTD, HE MMPOTUBOPEYHE ITyOTUIHOMY TOPSIAKY.

® HopMaTtuBHBIE TTOJOKEHUS] MEXKYHAPOIHO-TTPABOBBIX U HAIIMOHATBHBIX
oObIuaeB OYAyT SIBIATHCS 00s3aTEIbHBIMU ISl CYObEKTOB
MPaBOOTHOIICHUM TOJILKO B TOM CJIy4ae, €CJId OHU B KaKOU-11u00 opme
MPU3HAHBI COOTBETCTBYIOIINM TOCy1apcTBOM. Takoe
CaHKI[MOHUPOBAHUE TPUMEHEHUS MPAKTUKHU B KAUYECTBE IOPUINUECKU
00s13aTEeNILHOTO TIPAaBHJIA MOBEICHHS, KOTOPOE B JIOKTPHHE
0003HaYaeTCsi TEPMUHOM OPINio juris, SBJISIETCS HEOOXOAUMBIM
YCJIOBUEM BO3HUKHOBEHUS U CYIIECTBOBAHUS CAMOI0 0ObIYast



@opMOi1 BHEIITHETO BBIPAXKEHUS OPINiO juris MOXKET, B YaCTHOCTH,
CJIY>KUTh NMPU3HAHUE HEMTMCAHBIX ITPAaBUJI MOBEJCHUS B KAYECTBE
OOBIYHBIX HOPM IPABa B PEIICHUAX CYI0B WU O(UIIUATIBHBIX
3asBJICHUSAX (KOMMIOHHKE, ICKIapalusax, MEMOpaHayMax u Jp.)
rOCyAapCTBEHHBIX OPTaHOB Y UX JIOJKHOCTHBIX JIUII,

KomMioHMKe - o(pUIMaibHOE COOOIIEHHE O pe3yJibTarax
MEKTYHApOIHBIX IIEPErOBOPOB, O MEXKAYHAPOIHOM COTJIAIIICHUH, O
Ba)KHBIX COOBITHUSIX BO BHYTPEHHEU KU3HU CTPAHBI

MemopaHayM - JIuniaoMaTdeCKU JOKYMEHT, U3J1aratoninui
(aKTHUYECKYIO WM IOPUIMYECKYIO CTOPOHY KaKOro-JIMOo BOIpoca.

B nacrosiiiee BpeMsi 110 CpaBHEHHMIO C IPYTUMHM UCTOUHUKAMU MpaBa
oOblYau JIeJIOBOTO 000pOTa U TOPTrOBbIE OObIYaU UTPAIOT
BCIIOMOTATEJIbHYIO POJIb U MPUMEHSIOTCS B OOJIBIIIMHCTBE CBOEM B TEX
CJIydasix, Korja B HAllMOHAILHOM 3aKOHE WJIM MEXTYHAPOIHOM
JOTOBOPE BOOOIIE OTCYTCTBYET COOTBETCTBYIOLIEE MPEAIUCAHUE WUITU
OHO HEJIOCTAaTOYHO MOJIHO.

M3105k€HHOE BBIIIE MO3BOJISIET IPUUTH K BBIBOAY, YTO UCIIOJIb30BAHUE
OOBIKHOBEHHS B KQU€CTBE HOPMATUBHOI'O PETYIISATOPA MEXKTYHAPOIHBIX
HEMEKTOCYAapPCTBEHHBIX HEBJIACTHBIX OTHOIIEHHWI BO3MOXKHO B
ciydasx, korga: 1) 3To BEITEKaeT U3 JOroBOpa, 3aKII0OYEHHOTO
CTOpPOHAaMU; 2) K HEMY OTCBhUIAET HOPMa HAIMOHAJIBHOTO
3aKOHOJIaTEJIbCTBA KAKOT0-IM0O0 roCyapCTBa; 3) ero NpuMeHEeHNe
OCHOBBIBAETCS Ha MOJOXKEHUSIX MEXTYHAPOAHOTO JOTOBOPA,
PErYIUPYIOIIErO B3aMMOOTHOIIIEHUS! CTOPOH.



® OrpoMHO€ 3HaYE€HHE B COBPEMEHHOM MEKIYHAPOIHOM JIEJIOBOM 000pOTE
MMEIOT THIIOBbIE J0T0BOPbBI, WJIM TaK Ha3bIBacMbIe (popMyJasipbl. X
yCJIOBHS 3apaHee BhIPA0aThIBAIOTCS KPYITHOM KOMITAHUEH WJIn
IIPOM3BOJICTBEHHBIM 00BEIMHEHUEM, KOTOPOE T'OCIOACTBYET Ha PhIHKE
COOTBETCTBYIOILIETO TOBAPA WU YCIYTH, U IPEJIAratOTCd HHOCTPAHHOMY
KOHTPATreHTY JJIs noanucanus. IIpu 3ToMm nocieaHuil T0BOJbHO 4acTO HE
MMEET BO3MOKHOCTH HU M3MEHATh, HU JaXKe 00CYKaTh IpejjiaracMble
ycaoBus. Takas cuTyanus HanOosee TUIIMYHA B TeX cepax, 17e
CYHIECTBYET (paKTHUECKas WU IOPUINYSCKasi MOHOMIOIMS KPYITHBIX
TPaHCHAIMOHAJIBHBIX KOPIIOPALIHH.

® B coBpemMeHHOM IpakIaHCKOM IIpaBe 3ama HbIX CTPaH MPOCICKUBACTCS
TEHJICHIINS TIPUIAHNS TUIIOBBIM JOTOBOPaM HOPMAaTHBHOTO 3HAYCHUS.
[ToaTomy, XOTs POPMYIISIPBI CTPOTO IOPUIANYECCKH B HE SBIISIOTCS
MCTOYHMKAMH MpaBa, HO MO CYIIECTBY B HEKOTOPBIX OTHOIIICHUSX, B
KOTOPBIX YUaCTBYIOT COOTBETCTBYIOIINE OPTaHU3AIMN, OHU 3aMEHSIOT
HOPMBI JICUCTBYIOIIETO 3aKOHOJIATEILCTBA, a UX MOJI0KESHHUIM MTPUIACTCS
CHUJIa HOPM TOPTOBBIX 00bIYAEB WJIM 00BIYAEB JIEIOBOIO 000POTA.




[Tox nCTOYHUKAMM MEKAYHAPOIHOTO IMPaBa MOKHO TaKKeE
MIOHMMATh U Pe3yJIbTaThl IIPOliecca HOPMOOOpPa30BaHMUS.

Crarps 38 Craryta MexaynapoaHoro Cyna OOH coaepxur
IepeYCHb HCTOYHUKOB MEKIYHAPOHOIO IIpaBa, HA OCHOBAaHUU
kOTOpBIX CyJl TOJKEH pellaTh IepeJaHHbIe HA €r0 paCCMOTPEHHUE
criopsl. K HUM oTHOCSTCS:

1) MmexxayHapogHbIe KOHBEHIIMH, KaK 00II1e, TaK U CHeLHaJIbHEBIE,
YCTAaHABJIMBAIOIIME MPABUIIA, OTIPEACIIEHHO ITPU3HAHHBIE
CIIOPAIIMMH I'OCYIapCTBAMU;

2) MEXIyHapOHbI 00bIYail KaKk JOKa3aTeJbCTBO BCEOOIIEH
MIPAKTUKU, TIPU3HAHHON B KAYE€CTBE ITPABOBOU HOPMHBI;

3) oO1ue NpUHILMIIBI IpaBa, IPU3HAHHBIC [MBUJIN30BaHHBIMU
HaILASIMU;

4) cyneOHble pellieHus U JOKTPUHBI HanboJiee
KBaJU(PUIIMPOBAHHBIX CIECHUAIHUCTOB 10 MyOJIMYHOMY ITPaBY
Pa3IMYHBIX HAIIM{ B KAYE€CTBE BCIIOMOTraTeJIbHOTO CPEJICTBA IS
ONpeACICHHUS TTPABOBBIX HOPM.



® Ilox oOmUMK MEXTyHapOAHBIMUA KOHBEHIIUSMU ITOHUMAIOTCS JIOTOBOPHI, B
KOTOPBIX YYACTBYIOT UJIA MOTYT Y4aCTBOBAaTh BCE TOCYAAPCTBA U KOTOPHIE
COJIEpIKAT TAaKKE HOPMBI, KOTOPBIE 00sI3aTENIbHBI JJIs1 BCETO MEXKTYHAPOIHOTO
cOoO0IIECTBA, TO €CTh HOPMBI OOIIEr0 MEKIYHApOAHOTO npasa. K crneruanbHbIM
OTHOCSITCSI JOTOBOPBI C OTPAHUYEHHBIM YUCIIOM YYACTHUKOB, JJI1 KOTOPBIX
00s13aTeIbHBI MOJIOKEHUSI ATUX JOTOBOPOB.

® MexayHapoJHBIM 00bIYaeM, COCTABIISIIOIIUM HOPMY MEXIyHApOIHOIO MIpaBa,
MOXET CTaTh TaKO€ MPABHUIJIO MOBEACHUS CYObEKTOB MEXXIyHAPOIHOIO MIpaBa,
KOTOPOE 00Pa30BajioCh B PE3yNIbTaTe MOBTOPSIONINXCS OJHOPOIHBIX JCUCTBUN U
IIPU3HACTCS B KAYECTBE IPABOBOM HOPMBI.

® K cyneOHbIM pelieHusaM, KOTOPhIE SABISIOTCS
BCIIOMOTaTEIbHBIM CPEICTBOM, OTHOCSTCS
pemenust Mexnynaponnoro Cyna OOH, npyrux / \
MEKTYHAPOIHBIX CYACOHBIX U apOUTPAKHBIX V Q
opraHoB Ilepenasas ciop B MexxayHapoaubiii Cyn
OOH unmm apyrue MexxayHapoaHbIe CylacOHbIe
OpraHbl, TOCYAApPCTBA HEPEAKO MPOCST UX

YCTAHOBUTH HAJTUUKE OOBIYHON HOPMBHI,
00s13aTeNIBLHOM AJISI CHOPSIIINX CTOPOH.
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